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THE  WHITE  HOUSE 

WASHINGTON 

June  2,  1980 


Dear  Chair  McKenna: 

As  Chairperson  of  the  Consumer  Affairs  Council  and  on  behalf  of 
President  Carter,  I  am  pleased  to  approve  conditionally  the 
Administrative  Conference's  consumer  program  established  under 
Executive  Order  12160.  The  Conference's  program  will  play  a  vital 
role  in  assuring  that  consumer  interests  will  be  an  integral 
part  of  Federal  agency  decisionmaking. 

The  publication  of  agency  consumer  programs  on  June  9  will  mark 
the  culmination  of  several  years  of  work  by  many  capable  and 
dedicated  people  both  within  and  outside  the  government.  The 
contribution  and  assistance  provided  by  Mr.  Jeffrey  Lubbers  of 
your  staff  have  been  particularly  helpful.  The  fact  that  Mr.  Lubbers 
will  be  reporting  directly  to  you  on  the  consumer  program  should 
give  him  the  opportunity  to  assess  the  impact  on  consumers  of 
rules,  policies,  reports,  and  legislation.  However,  as  Mr.  Lubbers 
has  other  responsibilities  besides  consumer  affairs,  his  position 
does  not  fully  meet  the  requirements  of  the  Executive  Order.  For 
this  reason,  my  approval  is  conditioned  upon  my  finding  in  the 
course  of  the  coming  year  that  this  arrangement  dees  not  detract 
from  the  effectiveness  of  the  Conference's  consumer  program.  The 
program  is  strengthened  by  the  Conference's  plans  to  increase  the 
opportunities  available  for  public  participation  and  to  develop  a 
mailing  list  of  major  consumer  organizations.  It  is  also  notable 
that  each  staff  member  is  responsible  for  ensuring  that  consumer 
concerns  are  adequately  considered  in  the  development  and  review  of 
projects. 

With  the  publication  of  each  agency's  final  program,  a  new  phase  of 
our  work  begins.  This  office  will  work  closely  with  you  in 
monitoring  the  effectiveness  of  the  Conference's  consumer  program 
in  meeting  the  standards  of  the  Order  and  in  achieving  the 
objectives  you  have  set  for  the  agency.  During  this  tine  my  staff 
and  I  will  be  available  to  help  in  any  way  we  can.  I  will  be 
reporting  to  the  President  at  the  end  of  each  fiscal  year  on 
government-wide  progress  under  the  Order,  and  I  am  sure  that  these 
reports  will  reflect  considerable  success. 

Thank  you  for  doing  your  part  in  this  effort.  I  am  confident  that 
implementing  this  Execut 
contribution  to  consumer 


Special  Assistant  to  the  President 
for  Consumer  Affairs 


ve  Order  will  an  important 

welfare  in  t’oe^united  States. 


rut — ^ 


Esther  Peterson 


Honorable  Margaret  A.  McKenna 
Acting  Chair 

Administrative  Conference  of  the 
United  States 

2120  L  Street,  N.W.,  Suite  500 
Washington,  D.  C.  20037 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

AGENCY:  Administrative  Conference  of  the  United  States. 
ACTION:  Final  Report  on  Implementation  of  Executive  Order 
12160. 

EFFECTIVE  DATE:  June  9,  1980. 

ADDRESS:  Comments  and  inquiries  should  be  addressed  to 
Jeffrey  S.  Lubbers,  Senior  Staff  Attorney,  Administrative 
Conference  of  the  United  States,  Suite  500,  2120  L  Street, 
N.W.,  Washington,  D.C.  20037. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr.  Lubbers  (202-254- 
7065). 

INTRODUCTION 

This  report  has  been  proposed  pursuant  to  Executive 
Order  12160,  entitled  “Providing  for  Enhancement  and 
Coordination  of  Federal  Consumer  Programs.”  Section  1-4  of 
the  order  sets  forth  a  number  of  requirements  for  agency 
consumer  programs.  Section  1-5  requires  agencies  to  prepare 
draft  and  final  reports  setting  forth  its  program  for  complying 
with  the  requirements  of  Section  1-4. 

The  Administrative  Conference  published  its  draft  report 
for  comment  on  December  10, 1979  (43  FR  71380).  During  the 
60-day  comment  period,  the  agency  received  a  total  of  fiye 
comments  related  to  its  draft  report.  Four  of  the  comments 
were  from  national  consumer  organizations  and  public 
interest  organizations.  These  comments  were  not  addressed 
specifically  to  the  Administrative  Conference’s  draft  report; 
rather  they  contained  a  number  of  generalized  comments 
addressed  to  all  participating  agencies.  They  particularly 
stressed  the  need  for  funding  of  participants  in 
administrative  proceedings  and  for  more  effective  notice  of 
upcoming  proceedings.  Another  commenter,  a  national 
newspaper  association,  urged  agencies  to  publish  notice  in 
newspapers  as  well  as  the  Federal  Register.  With  respect  to 
the  funding  suggestion,  the  Administrative  Conference 
reimburses  its  large  membership  body  for  actual  expenses 
incurred  in  participating  in  the  agency’s  activities  and,  while 
participation  by  other  members  of  the  public  is  encouraged, 
funding  of  such  participation  in  the  essentially  advisory 
activities  of  the  Conference  would  be  redundant.  As  to  the 
need  for  newspaper  notice,  we  have  found  the  use  of  the 
Federal  Register  and  occasional  legal  and  trade  publications 
to  be  sufficient,  although  we  are  also  establishing  a  direct 
mailing  list  for  this  purpose. 

Since  we  received  no  comments  specifically  addressed  to 
the  agency’s  draft  report,  we  have  determined  to  adopt,  as 
the  policy  of  the  Office  of  the  Chairman  of  the 
Administrative  Conference,  the  draft  report  essentially  as 
proposed.  We  have,  however,  added  one  technique  which 
we  hope  will  give  consumers  more  effective  notice  of  our 
upcoming  meetings.  We  will  develop  a  mailing  list 
specifically  for  persons  who  wish  to  receive  individualized 
notice  of  all  upcoming  meetings  of  the  Conference  and  its 
committees. 

BACKGROUND 

The  Administrative  Conference  of  the  United  States  was 
established  as  a  permanent  independent  agency  by  the 
Administrative  Conference  Act.  5  U.S.C.  §  571-576,  enacted 
in  1964.  It  is  an  advisory  agency,  not  a  regulatory  agency.  Its 
mandate  is  to  "study  the  efficiency,  adequacy,  and  fairness 
of  the  administrative  procedure  used  by  administrative 
agencies"  and  to  make  recommendations  for  the 
improvement  of  those  procedures  to  the  agencies,  Congress, 
the  President  and  the  courts.  Many  of  these 
recommendations  of  the  Conference  prove  to  be  of  interest 
to  consumers,  and  for  that  reason,  the  agency  is 


participating,  to  the  extent  feasible,  in  implementing  this 
order. 

STRUCTURE  AND  ORGANIZATION  OF  ACUS 

The  Chairman  of  the  Administrative  Conference  of  the 
United  States  is  appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  for  a  5-year  term.  The  Council, 
which  is  the  executive  board,  consists  of  the  Chairman  and 
10  other  members  appointed  by  the  President  for  3-year 
terms.  Federal  officials  named  to  the  Council  may  constitute 
no  more  than  one-half  of  the  total  Council  membership.  In 
addition  to  the  Chairman  and  the  other  members  of  the 
Council,  the  membership  of  the  Administrative  Conference  is 
composed  of  44  high-level  officials  designated  from  37 
departments  and  agencies  of  the  Federal  Government  (or 
their  designees)  and  36  private  lawyers,  university  faculty 
members,  and  others  specially  informed  in  law  and 
government.  Members  representing  the  private  sector  are 
appointed  by  the  Chairman,  with  the  approval  of  the 
Council,  for  2-year  terms.  The  Chairman  is  the  only  full-time 
compensated  member,  and  he  also  heads  a  small  full-time 
staff  in  the  Office  of  the  Chairman  which  serves  the 
membership,  manages  the  research  program,  and  performs 
advisory,  consultative  and  clearinghouse  duties. 

The  entire  membership  of  the  Conference  is  divided  into 
nine  committees,  each  assigned  a  broad  area  of  interest  as 
follows:  Agency  Decisional  Processes;  Agency  Organization 
and  Personnel;  Claims  Adjudications;  Compliance  and 
Enforcement  Proceedings;  Grants,  Benefits,  and  Contracts 
Programs;  Informal  Action;  Judicial  Review;  Licenses  and 
Authorizations;  Ratemaking  and  Economic  Regulation;  and 
Rulemaking  and  Public  Information.  The  membership 
meeting  in  plenary  session  is  called  the  Assembly  of  the 
Administrative  Conference,  which  by  statute  must  meet  at 
least  once,  and  customarily  meets  twice,  each  year. 

The  Administrative  Conference  is  unique  within  the 
Federal  Government  in  its  composition,  in  its  quasi¬ 
legislative  method  of  operation  and  in  its  standing  to  make 
recommendations  directly  to  the  agencies  as  well  as  the 
three  coordinate  branches  of  our  government.  This  role  as  an 
advisory  body,  along  with  its  relatively  small  full-time  staff 
makes  some  of  the  specific  requirements  of  E.0. 12160 
inapposite  to  the  Administrative  Conference  (as  recognized 
by  the  chairperson  of  the  Consumer  Affairs  Council). 
Nevertheless,  the  Office  of  the  Chairman  is  pleased  to  heed 
the  message  of  the  E.0. 12160  by  reporting  to  the  public  on 
the  extent  to  which  the  operations  of  the  agency  are  now  in 
compliance  with  the  President’s  order  and  on  such 
additional  actions  it  plans  to  take  in  order  to  improve  its 
interaction  with  consumers. 

REQUIREMENTS  OF  E.0. 12160 

(A)  Consumer  Affairs  Perspective 

This  section  of  the  order  requires  agencies  to  maintain  an 
identifiable  professional  staff  of  consumer  affairs  personnel 
authorized  to  participate  in  the  development  and  review  of 
all  agency  rules,  policies,  programs  and  legislation. 

Since  the  Administrative  Conference’s  Office  of  the 
Chairman  employs  only  11  full-time  professional  staff 
members,  all  of  whom  are  located  in  the  same  office  and 
already  participate  fully  in  the  development  and  review  of 
office  policies  and  programs,  no  change  is  necessary  or 
feasible  in  this  regard. 

(B)  Consumer  Participation 

This  section  of  the  order  requires  agencies  to  establish 
procedures  for  early  and  meaningful  consumer  participation 
in  the  development  and  review  of  all  agency  rules,  policies 
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and  programs  and  to  make  affirmative  efforts  to  inform 
consumers  of  pending  proceedings. 

The  Administrative  Conference  has  procedures  in  place 
designed  to  obtain  consumer  participation  in  its  activities. 

The  Conference’s  formal  activity  consists  of  the  development 
of  official  statements  and  recommendations  on  matters  of 
administrative  procedure;  the  only  rules  issued  pertain  solely 
to  organizational  matters. 

The  Conference  conducts  its  program  in  the  following 
manner:  subjects  for  inquiry  are  developed  by  the 
Chairman’s  Office,  the  Council,  and  the  membership,  either 
in  committee  or  in  plenary  session.  Suggestions  are  often 
received  from  members  of  the  bar,  agency  personnel  and 
members  of  the  general  public.  The  committees,  through 
open  publicized  meetings  and  with  the  assistance  of  staff 
and  consultants,  conduct  thorough  studies  of  the  subjects 
and  develop  proposed  recommendations  and  supporting 
reports.  These  proposals  are  widely  circulated  for  comment 
both  inside  and  outside  of  government.  The  proposals  and 
comments  are  evaluated  by  the  Council  and,  if  ready  for 
Assembly  consideration,  are  distributed  to  the  membership 
with  the  supporting  reports  and  placed  on  the  agenda  of  the 
next  plenary  session.  The  Assembly  has  complete  authority 
to  approve,  amend,  remand,  or  reject  recommendations 
presented  by  the  committees.  The  meetings  of  the  Assembly 
are  publicized  and  open  to  the  public. 

The  Office  of  the  Chairman  has  recently  begun  to  step  up 
its  effort  to  ensure  that  public  participation  (including 
consumer  participation)  in  Conference  activities  is  enhanced. 
We  have  more  frequently  published  our  tentative  and 
proposed  statements  and  recommendations  in  the  Federal 
Register  and  other  publications  for  comments.  We  have 
made  (and  will  continue  to  make)  a  greater  effort  to 
affirmatively  solicit  the  comments  of  persons  and  groups 
possibly  interested  in  proposed  recommendations.  We  have 
in  the  past  often  solicited  the  views  of  consumer 
organizations  and  will  make  it  a  regular  practice  in  the 
future.  (It  should  be  noted  at  this  point  that  the  Conference’s 
membership  includes  several  officials  of  national,  non-profit 
consumer  organizations.)  Finally,  as  an  experiment,  one  of 
our  committees  has  recently  held  our  first  public  hearing  on 
a  proposed  recommendation  to  hear  the  views  of  the 
interested  public.  We  will  consider  using  public  hearings 
whenever  there  is  a  high  degree  of  public  interest  in  a 
proposed  recommendation. 

— The  Conference  will  promote  consumer  participation  at 
all  stages  of  its  recommendation-development  process — from 
project  initiation  to  committee  consideration  to  full 
membership  consideration  to  implementation  of 
recommendations. 

— The  Conference  will  offer  the  following  avenues  for 
consumer  participation:  attendance  at  open  meetings, 
written  comments  on  proposals,  and  participation  in  public 
hearings  where  such  hearings  are  feasible. 

— The  Conference  will  make  sure  that  all  concerns 
expressed  or  comments  made  by  consumers  are  circulated  to 
relevant  staff,  consultants  and  Conference  members  who  are 
developing  Conference  positions. 

— Each  project  or  inquiry  undertaken  by  the  Conference  is 
assigned  to  the  direct  supervision  of  one  of  the  professional 
staff  members  in  the  Office  of  the  Chairman.  It  is  that  staff 
member’s  duty  to  ensure  that  consumer  concerns  are 
adequately  considered  in  the  development  and  review  of  the 
project.  In  addition,  the  Research  Director  of  the  Conference 
has  the  responsibility  for  considering  all  suggestions  for  new 
projects  or  inquiries,  including  those  made  by  consumers. 

— The  Conference  will  develop  a  listing  of  major  consumer 
organizations  so  as  to  circulate  draft  reports  and  proposed 
recommendations  and  regularly  solicit  comments  on 


proposals  from  such  organizations.  The  Office  of  the 
Chairman  staff  will  periodically  meet  with  representatives  of 
such  organizations  to  solicit  their  views  and  brief  them  on 
Conference  activities. 

— The  Office  of  the  Chairman  will  develop  a  mailing  list  of 
persons  who  wish  to  receive  individualized  advance  notice 
of  meetings  of  the  Conference  and  its  committees.  In 
addition,  the  Conference  will  continue  to  use  the  Federal 
Register  and  other  publication  services  to  publicize  its  open 
meetings,  hearings  and  proposals. 

(C)  Informational  Materials 

This  section  of  the  order  requires  agencies  to  produce  and 
distribute  materials  designed  to  adequately  inform 
consumers  about  the  agency’s  activities  that  may  concern 
them. 

The  Administrative  Conference,  as  an  advisory  and 
clearinghouse  agency,  regularly  produces  and  distributes 
(normally  free  of  charge)  information  about  its  activities.  The 
Office  of  the  Chairman  maintains  a  mailing  list  for  those  who 
wish  to  receive  its  annual  reports  and  occasional 
newsletters: 

In  addition  the  Conference  has  published  the  following 
materials: 

1.  Organizational  regulations  and  bylaws,  1  CFR  301-304. 

2.  Recommendations  and  statements,  1  CFR  305,  310. 

3.  Selected  bibliography  of  ACUS  Reports  (1968-1977). 
Reprints  of  the  reports  are  available  from  the  Administrative 
Conference  librarian  and,  if  supplies  permit,  are  usually  free 
of  charge. 

4.  Manual  for  Administrative  Law  Judges  (1974). 

5.  Federal  Administrative  Law  Judge  Hearings — Statistical 
Report  for  1975  (1977). 

6.  An  Interpretive  Guide  to  the  Government  in  the 
Sunshine  Act  (1978). 

7.  Guide  to  Agency  Reports  under  Executive  Order  12044 
on  Improving  Government  Regulations  (1978). 

In  addition,  the  Conference  will  maintain  a  supply  of  this 
report  as  an  additional  information  guide. 

The  Administrative  Conference’s  publications  are 
designed  to  purvey  information  about  its  activities  and  about 
administrative  procedure  generally. 

With  respect  to  the  requirement  that  adequate  explanatory 
materials  be  provided  to  those  attending  public  meetings,  we 
have  made  it  a  practice  to  circulate  copies  of  proposals  at 
those  meetings.  Our  notices  of  meetings,  as  published  in  the 
Federal  Register,  explain  how  to  obtain  relevant  materials. 
Staff  attorneys  will  be  regularly  reminded  of  their  duty  in 
this  regard.  Where  feasible  we  also  circulate  draft  studies 
although  we  reserve  the  right  to  withhold  tentative  drafts 
until  a  revised  draft  is  available. 

We  welcome  any  comments  on  improvements  we  might 
make  in  the  above  regards. 

(D)  Education  and  Training 

This  section  of  the  order  requires  agencies  to  educate  their 
staff  members  about  the  order  and  about  the  agency’s 
program  for  implementing  it.  Appropriate  specialized 
training  is  required  for  agency  consumer  affairs  personnel 
and  technical  assistance  is  to  be  made  available  to 
consumers  wishing  to  participate  in  agency  programs. 

The  Office  of  the  Chairman  will  see  to  it  that  a  copy  of  this 
report  will  be  distributed  to  all  professional  staff  members. 

Technical  assistance  to  outside  participants  will  be  given 
if  necessary  to  facilitate  their  participation  in  particular 
matters.  Requests  for  such  assistance  can  be  made  by 
telephone  or  writing  to  the  Office  of  the  Chairman. 
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(E)  Complaint  Handling 

This  section  of  the  order  requires  agencies  to  establish 
procedures  for  systematically  handling  consumer 
complaints. 

The  Administrative  Conference  rarely  receives  complaints 
from  consumers  about  its  activities.  When  more  generalized 
consumer  complaints  are  received  about  the  government’s 
performance  in  some  regard,  such  complaints  are  promptly 
answered  by  a  staff  member  and,  if  appropriate,  are  referred 
to  the  applicable  agency.  Consumer  suggestions  about 
projects  or  inquiries  are  handled  promptly  by  the  Research 
Director. 

The  volume  of  such  complaints  in  the  past  has  not 
required  the  Office  of  the  Chairman  to  institute  specialized 
logging  procedures  for  handling  them.  We  will  establish  such 
a  system  whenever  the  volume  so  requires,  and  will  seek 
assistance  from  the  Consumer  Affairs  Council. 

(F)  Oversight 

Jeffrey  S.  Lubbers,  Senior  Staff  Attorney  in  the  Office  of 
the  Chairman,  has  been  designated  to  oversee  the 
Administrative  Conference’s  effort  to  implement  Executive 
Order  12160.  He  will  be  responsible  for  putting  into  place  the 
increased  emphasis  on  obtaining  consumer  participation  in 
Conference  activities,  and  will  report  directly  to  the 
Chairman  on  the  potential  impact  upon  consumers  of 
Conference  activities. 

Richard  K.  Berg, 

Executive  Secretary. 

May  22, 1980. 
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